Introduction
In the year of 2015, the governmental leaders of ASEAN Association of South East Asian Nations) Countries have introduced the ASEAN Economic Community (AEC) Blueprint 2025 as well as the ASEAN Community Vision 2025. Accordingly, the AEC Blueprint 2025 founded upon five interrelated and mutually reinforcing pillars: First, a highly integrated and cohesive economy. Second, competitive, innovative, and dynamic ASEAN. Third, enhanced connectivity and sectoral cooperation. Fourth, a resilient, inclusive, people-oriented, and people-centered ASEAN. Fifth, a global ASEAN. 1 Previously, by virtue of the ASEAN Concord II declared in Bali on 2003 the ASEAN Countries have agreed to establish the ASEAN Economic Community ("AEC") by 2015 which will not only transform ASEAN into a region with free movement of goods, 1 ASEAN Secretariat. (2015) . ASEAN Economic Community Blueprint 2025. Jakarta: ASEAN Secretriat, p. 1 services, investment and skilled labour, and a freer flow of capital, but also to a highly competitive region that is fully integrated with the global economy. 2 The provision of Article 1 number 5 of ASEAN Charter does not regulate only the ASEAN single market but also shall set the culture of competition. It can be seen from the words "...highly competitive an economically integrated with...". 3 The word "highly competitive" asserts that in carrying out the ASEAN single market must be created the culture of competition. The cultural competition is actually already existing in every behavior of business actors in conducting its business in each country, because every business actor in doing business has the goal to become the bigger than their competitors, both in the domestic market and in the regional market in the context of the ASEAN. 4 Equally important, Sivalingam is of opinion that there are three principal factors catalyzing the economic integration under the AEC framework. Firstly, the processes towards a market economy due to the deeper integration of ASEAN's economies with the global economies and domestic upheavals. Secondly, the proliferation of Multi National Enterprises (MNEs), which engage in generating goods and service products and at the same time penetrating the South East Asian markets through their products. 5 Thirdly, institutional consequences of the Membership of ASEAN Countries in the WTO (World Trade Organization). 6 Currently, 8 (eight) of the ASEAN Countries 2 Through the AEC the currently 10 (ten) ASEAN Member States determine themselves to achieve the following core objectives gradually, as follows: First, the single market and production base. Second, the highly competitive economic region. Third, the region of equitable economic development. Fourth, the region fully integrated into the global and other regional economies. See further ASEAN Economic Community Blueprint. (2008) The World Trade Organization (WTO) is "the only international organization dealing with the global rules of trade between nations. Its main function is to ensure that trade flows as smoothly, predictably and freely as possible." Further, the WTO is a global forum for the multilateral trading system consisting of "agreements, negotiated and signed by a large majority of the world's trading nations, and ratified in their parliaments. These agreements are the legal ground-rules for international commerce. Essentially, they are contracts, guaranteeing member countries important trade rights. They also bind governments to keep their trade policies within agreed limits to everybody's benefit. The agreements were negotiated and signed by governments. But their purpose is to help producers of goods and services, exporters, and importers conduct their business. Principally, the ASEAN ongoing economic integration processes could be deemed as regional trade agreements (RTAs) phenomena subject to the WTO (World Trade Organization) regional integration regulatory framework. 8 Hence, according to the World Bank, there have been strong interlinks between regional trade arrangement, such as economic integration and effective implementation of competition rules. 9 According to Fox in the World Bank report, there have been strong interconnections between competition rules and trade liberalization processes. Arguably, it is widely believed that trade liberalizations, including an economic integration, prerequisite not only the removal of public trade barriers, such as quotas and custom duties. Further, these requires the removal of trade obstacles originating in private restraints, such as abuse of dominance, import cartels and vertical cartels. 10 Consequently, the codification of regional competition law as well as its effective implementation are inevitably and necessarily important component in order to accelerate the attainment of ASEAN economic integration objectives pursuant to regulatory framework of the WTO. Regardless the beneficial impacts of the regional competition law, there have been juridical fragmentations as regards the implementation of common competition rules in ASEAN, such as divergent substantial rules and conflicting regulatory framework on law enforcement proceedings (mechanism) including the administrative/regulatory institution for implementing competition rules in ASEAN. Whereas there has been the ASEAN Regional Guidelines on Competition Policy ("ARGCP"), the competition law scholars point out reasonable criticism. For example, the ARGCP is not intended to be a full or binding legal instrument on competition policy for the ASEAN, but it merely serves as a general framework guide for the ASEAN Countries. In other words, the ARGCP serves merely as a "soft law", instead of a "hard law" on competition rules in ASEAN. 11 Moreover, the ARGCP suffers from regional cooperation for implementing competition rules effectively in ASEAN. 12 Because of since 31 December 2015 AEC already implemented, the unfair competition might be also occured between AMSs that done by business actors among AMSs. The question is which one of competition law will be implemented to protect and to sustain a fair competition law among AMSs? And who can implement that law? Until now, there is no ASEAN Competition Law to protect and to sustain a fair competition law in ASEAN region if the business actors conduct has an anti-competitive effect accross jurisdiction. So it is time to think again the necessity of ASEAN Competition law. Accordingly, this paper attempts to analyze and provide feasible solutions concerning the existing obstacles for the effective implementation of regional competition rules in the light of current endeavors to achieve economic integration goals in the ASEAN Countries. ASEAN Economic integration should be ruled and supported by regional rules that give undertaking law certainty in doing business amongs ASEAN countries including ASEAN competition law that protect and sustain a fair competition accross ASEAN countries. In the mean time, the ASEAN competition law scholars have generated the ASEAN Regional Guidelines on Competition Policy (ARGCP), which would serve as non-binding instrument to create a codified and unified regional competition law. 17 ARGCP is merely drafted to serve as a "soft law", instead of a "hard law" on competition policy. 18 Moreover, ARGCP contains substantial a shortcoming in the light of the competition law harmonization in the ASEAN, notably as regards to a regional cooperation.
Necessity of and
ARGCP merely mandates an establishment of a regional platform of cooperation between Competition Authorities (CAs) in the ASEAN, whose functions are: exchanging experiences, identifying best practices, endeavoring to implement cooperative competition policy and legislative harmonization. Yet, this regional platform is not able to exercise any rule-making function and works on the basis of consensus-building. Accordingly, whenever the regional platform would have reached consensus on recommendations or "best practices", each CAs of the ASEAN Countries may decide whether and how to implement the recommendations by means of unilateral, bilateral or multilateral arrangement. 19 Admittedly, the rationales behind this consensus-building approach would be the "conflicting interests" between the competition law and other national (economic) goals in the ASEAN Countries. 20 Certainly, with reference to the convergence principle of competition rules as well as the recommended regional competition models in ASEAN, the existing regional competition guidelines (ARGCP) is inadequate to response the regional economic integration process and global economic progress. Thereby, taking into account current and future developments regionally and globally, the ASEAN Countries must start the "deep-convergence" of competition rules. 21 According to Thanadsillapakul, the common competition law in ASEAN is profoundly essential for determining the successful outcome of economic integration processes in ASEAN. Arguably, there are several considerations thereof, as follows:
Firstly, the economic integration in ASEAN requires laws and institutions to support the implementation and elaboration of trade liberalization processes in ASEAN market. Accordingly, the interaction between government, consumers and producers brought consequence for strengthening a rules-based system. Thus, competition law is an essential instrument to institutionally strengthen economic integration processes; 22 Secondly, in the emerging market economy in ASEAN, monopolistic and restrictive business practices are undesirable because they cause price distortions and hamper an efficient allocation of resources. Hence, there is a need for market contestability ensuring equal access for incoming competitors and market powers and structures improvement as well as increasing consumer welfares in the ASEAN market; 23 Thirdly, the competition law in ASEAN would provide access to market for small and mediumsized undertakings (SMUs) to engage in regional business sectors, but they are, of course, subject to non-discriminatory principle of trade liberalization. 24 In like manner, Stephan emphasizes the increasing necessity of common competition law in ASEAN. First, an increasing exposure to cross-border cartels, which control raw materials and key commodities of great importance to emerging economies. Second, weak enforcement of competition laws, that is to say, enforcements against competition law infringements are only currently undertaken by a small number of jurisdictions, with fines falling short of deterrence. Third, institutional constraints for enforcing competition laws, comprising: Inadequate assets in jurisdiction to enforce decisions; Fears of losing investment and jobs; Lobbying from foreign firms not to enforce laws. In addition, the Competition Authorities (CAs) in the ASEAN Countries have been also suffered from an institutional limitation, such as their ability to deal with regional infringements, whereas the boundaries of markets rarely coincide with the borders of legal jurisdictions. 25 Nevertheless, taking into account current circumstances, the economic integration in ASEAN "only make processes, but not progress". 26 Likewise, this proposition applies to the common competition law process in ASEAN. Interestingly, Hill and Menon believe that two reasons contribute to this circumstance. Firstly, the socio-political and economic diversities in ASEAN, which are greatly high compared to other regions. Secondly, while there have been prosperous regional economic developments and their beneficial advantages enjoyed by the ASEAN Countries, other Member Countries, such as Myanmar and Lao PDR have suffered from underperforming economic and business growth. 27 Equally important, Myrna hypothesizes that the tempo of ASEAN economic integration has been largely slowed down by the decision making mechanism "ASEAN-Way", involving consensus, voluntarism, non-interference and informality. 28 Besides, as regards the institutional framework of ASEAN economic integration, there is none of the "supra-national policy coordination to implement regional policies and regulations under a common authorized institution". Thus, Kreinin and Plummer contend that, unlike the European Union (EU), ASEAN will hardly to adopt a common external trade policy and to institute formal mechanisms for macroeconomic policy like a common currency. 29 Put differently, there had been deficit of willingness of the ASEAN Countries to relinquish their national autonomies for pursuing harmonization of national policies and regulations, notably in the field of competition matters. 30 Myrna indicates that, ASEAN Countries has adopted an ambivalent position towards a formal institution process and prefer for easier, more flexible and less fundamental approach in the economic integration proceedings. 31 Whereas the incorporation and enforcement of competition laws in the domestic legal systems of ASEAN Countries have been a relatively new phenomenon, there has been fragmentation of competition rules within the ASEAN Countries. 32 Primarily, this refers to a notion that amongst the 10 (ten) Member Countries, nine of ASEAN Member Countries have already the national competition laws, namely: Indonesia, Singapore, Malaysia, Thailand, Vietnam, Philippines, Myanmar, Brunei Darrussalam, and Lao PDR. Cambodia is in the processes for enacting its competition law. 33 Secondarily, this fragmented competition legislation denotes that the ASEAN domestic competition laws embody substantially different rules, for instance, how to regulate cross-border mergers and acquisitions. Eventually, this fragmentation of competition rules directly refers as well to conflicting regulatory framework concerning enforcement mechanism and administrative/regulatory bodies within the ASEAN Countries. 34 Accordingly, these fragmented competition rules within the ASEAN Countries, could be best depicted in Table 1 . As has been noted previously, several questions have emerged as to the effectiveness of current competition laws both to support and accelerate the attainment of ASEAN economic integration objectives, inter alia the ASEAN single market. 35 To be sure, with regard the ASEAN economic integration and competition rules, the World Bank provides a proposal for initiating "convergence of the competition laws" within ASEAN Countries. By definition, convergence of competition rules is defined as the process whereby several nations or group of nations collectively decide to adopt identical, or at least compatible, rules and normative principles in one or several regulatory areas, notably competition aspect. 36 Silalahi, U. (2017), p. 127 Pertaining convergence methods, Geradin recommends chiefly two methodological approaches for performing competition laws convergence. First, by means of regulatory "transplant" form, in which one of several involved nations decide to transpose in its domestic legal system one or several set(s) of competition rules from another nation. For example, the transposition of the acquis communautaire, namely the European competition laws, by the candidate countries acceding the European Union (EU). 37 On the other hand, competition rules convergence is achievable by means of "approximation", in which concerned countries negotiate a common set of rules and then adjust their domestic competition regulations as to make them compatible with the common (regional) regulations. In the European economic integration proceedings, for instance, the approximation of competition rules is essentially concretized through negotiations and subsequently adoption of relevant "directives" (Rechtlinie) pursuant to Article 114 of the Treaty Functioning of European Union (TFEU). 38 By virtue of "directive" all involved countries must achieve goals set out by this legislative act, whereas each participating country is free to devise its own laws on how to reach the devised goals. 39 Also, in terms of degrees of intensity, convergence of competition rules could be classified into two types. Firstly, a "loose" convergence, whereby one or several countries decide to rely upon common normative principle in one regulatory aspect, yet the details on how to achieve compliance with the principles are given to national laws. For example, the OECD recommendation as to hard-core cartels. Secondly, a "deep" convergence, whereas the involved countries decide to harmonize divergent legal standards for facilitating free trade arrangements. 40 Equally important, Andrea-Florina exemplifies four available options for converging competition rules in the context of regional trade agreements (economic integration): 41 Ibid. 38 Ibid. 39 In the EU basic legislations, "directive" is a legislative act that sets out a goal that all EU countries must achieve. However, it is up to the individual countries to decide how. This was the case with the working time directive, which stipulates that too much overtime work is illegal. The directive sets out minimum rest periods and a maximum number of working hours, but it is up to each country to devise its own laws on how to implement this. The ASEAN ongoing economic integration process, which is subject to the WTO regulatory framework, the establishment and effective implementation of regional competition law in the ASEAN Countries are of ultimately and necessarily important. There are several reasons thereof: First, the ASEAN economic integration compliance with WTO principles, prerequisite effective implementation of competition rules. Second, the regional competition laws are very important instrument to promote economic integration, by curbing market partitioning effects. Third, nowadays there have been strong interconnections between competition rules and trade liberalization processes. Arguably, it is widely believed that trade liberalizations, including an economic integration, prerequisite not only the removal of public trade barriers, such as quotas and custom duties. Further, these requires the removal of trade obstacles originating in private restraints, such as abuse of dominance, import cartels and vertical cartels. Fourth, competition law and economic integration goals share common aspirations, namely promoting an open market, providing a fair and equal business opportunities to all market participants, establishing transparency and fairness in the regulatory process, stimulating economic efficiency and maximizing consumer welfares.
Conclusion
The economic integration in ASEAN requires laws and institutions to support the implementation and elaboration of trade liberalization processes in ASEAN market. Accordingly, the interaction between government, consumers and producers brought consequence for strengthening a rules-based system. Thus, competition law is an essential instrument to institutionally strengthen economic integration processes. Thereby, taking into account current and future developments of regional economic integration both in the regional and global spheres, the ASEAN Countries must start the "deep-convergence" of competition rules. Hence, the ASEAN Countries shall initiate the partially centralized model of regional competition law, involving regional competition authority, regional competition law and domestic (national) law enforcement. Moreover, the ASEAN Countries could implement competition norms and principles through "decentralized" enforcement proceedings, providing certain margin of discretionary powers to each Competition Authority (CA). However, in order to ensure convergent (uniform) application of the regional competition rules, the ASEAN Competition Authority must periodically generate guidelines and elaborative notices (instruction).
The ASEAN countries should start sitting together to think again and discuss whether they need an ASEAN competition law or not and give AEGC the authority to rethink and to conduct in-depth studies of the common ASEAN Competition Law and ASEAN Antimonopoly Body and to share information with ASEAN Member Countries the necessity of the ASEAN Competition Laws to ensure and to protect the business competition among ASEAN countries. It is also necessary important to establish the regional competition network in South East Asian Countries, involving Competition Authorities, competition law scholars and practitioners, in order to safeguard the convergent implementation of competition rules in ASEAN.
